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process.
I am Judge SuzanneBarnett. Seatedto my

right is Judge JesseFeder. On my left is Judge
David Strickler. Our attorneyadvi.sor, Ms. Kim

Whj.ttl~e, t~&as been drafted for the duration of this
hearing to serve,as our heazing room clerk.

She wi.ll manageall exhibits and keep the
official zecozd of admitted and refusedexhibits.
At the end of the hearing, she wil1. also »ork with
your staff to return or dest:roy exhibits that you
did not offer int.o evidence, Pleasefeel free to
check with her each day to make sure we'e all
current on where we standwith the record.

Seatedat the back of the room is our
senior'ounsel,llr. Richard Strasser. He might not
attend'll of'he days of the heari.ng at his
discretion. Good to see you, Rich.

You have met the court repozter,
Ms. Karen Bzynteson, and I t:hink you have — some of
your firms have made arrangementswith her for
expeditedtranscripts. She will be do:i.ng this
hearing alone. That is pret:ty amazing when you are
receiving dailies not to have to call:i.n a sub
halfway through the day, but: she is Superwoman.

Pleaserespectthe skill. and patienceof
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PROCEEDING
(9:05 a.m.)

JUDGE BARNETT: Goocl morning, everyone.
Pleasebe seated.

I consideredacknowledg:i.nga Day Without
a Woman today, but since the law requiresus to
serve as a panel of three, I thought better of it:.

Good morning, all. Today marks the — is
this on nowy Yes. This is goi.ng to be tricky.

Today marks the commencementof the
Copyright Royalty Judges'eari.ngto determine
royalty rates and terms for the making and
distribution of phonorecordsduring the period of
January1st, 2018 to December31st, 2022.

The Docket Number is 16-CRB-0003-PR. On

February 16th, the judges bifurcated the hearing to
hold in abeyancethose parties interestedonly in
the configurationsof phonorecordsdescribedin
Subpart A of the applicableregularions found in
Title 37 of the CFR, Part 385.

Licensors and licenseesgovernedby
SubpartA had proposeda settlemenc,including
negotiatedrates and terms. The judges publishecl
that proposedsettlementfor comment, and the final
rule is currently in the library's statutory revi.ew
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the reportersby speakingone at a time clear.'Ly and
at conver:ational speed. We will have a recesseach
morning and each afternoon, and I have spokenwith
the court reporteralready, asking her to signal at
any time t:hat she needs to stop for any reason.

We have e:i.ght participants:inthis
portion of the proceedingwith two copyright owners
representedjoint.ly by coun:el. We anticipate some

ebb and flow of counsel, witnesses,and guests
duzing the course of the hearing. We asl that:
anyone entering or leaving t:he hearing room do so
without distukbing ongoing proceedings.

We have rearrangedthe tables slightly to
accommodat.ethis hearing. And as a. result, some of
the power and dat:a monumentson the floor are not
hidden by a table or not under a table. So please
be alert.

You have voluminous materials, so please
exercisecare ancl courtesywhen getting accessto
thk ma'terials'rmoving about the bearing room.
And, agair&, be alert to those monumentson the floor
bebausethey tnay~presenta tripping hazard.

As an aside, it is public knowledge,
indeed statutorily mandated, that the judges may

employ three full-time staff members total. In the

HeritageReportingCorporation
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interestof full disclosure, I want to state that
many of the participants in this proceedingwho work

with larger teams have pitched in generously.
We have welcomed thankfully the

assistancewith logistics, technology, document

preparationand moral support. The judges do not
know and, thus, cannot be influencedby which
participantsin particular provided the necessary
assistance,but we do appreciateit greatly.

Two additional items of disclosure in an
abundanceof caution, first, our attorney
advisor/hearingroom clerk informed me that she has
a self-managedinvestment fund in which she holds
some sharesof stock in at least two of the
participantsin this hearing.

If any participant has a concernabout
her interests,pleaseadvise us right away so that
we can determinehow to proceed. I don't think she
has majority holdings in any of them. I could be

wrong, but I don't think so.
Second, in my former life as a state

court general jurisdiction judge in Seattle, I had
one occasionto meet Mr. Bezos in my professional
capacity. We have not crossedpaths since, and we

have no ongoing personalor professional
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objectionson the record to oral testimony they deem

objectionable.
Objecting parties should bear in mind the

following principles on timely objection: First,
the judges will disregardany testimony they deem

expert opinion offered by lay witnessesor expert
opinion offered by an expert they deem to be beyond
the bounds of the witness'xpertise.

The judges will allow an expert to base
an opinion on facts or data in the case that the
expert has been made aware of or personallyobserved
and if experts in the particular field would
reasonablyrely on those kinds of facts or data in
forming an opinion on the subject.

The sourcedata need not be admitted or
admissible for the opinion to be admitted. You

probably recognize— you probably recognizethat
languageas evidence rule 702, 703, somewherein the
700s.

Second, the judges will disregardany
fact evidenceoffered by a lay witness they deem to
be beyond the scope of his or her personalknowledge
as establishedby preliminary questions. That'
what that foundation objection is all about.

Third, the judges will disallow and
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relationship.
So if this causesany concern, pleaselet

me know right away.
One schedulingnote. We scheduledthis

hearing to end on April 11th. April 10 and 11 are
the first two nights of Passover. In respectof the
observanceof Passover,we will suspendthis hearing
on April 10th and 11th, and we will complete it, if
necessary,on April 12th and 13th.

If all the evidence is in by Thursday,
April 6th, we will have only closing argumentson

the 12th. If we have difficulty arranging the
presenceof a witness becausethey can only be heard
on the 10th or 11th, we can discussperpetuationor
some other accommodationfor those witnesses,but my

experienceand my senseare that we will be done

before we get to that weekend.
Motions continue to flow into our office

as late as last Saturday, and we as a panel have had
only limited discussionon the contentsof the
papers filed since last Friday. With regardsto the
Services'mnibusmotion to strike improper written
testimony of Copyright Owners'actwitnesses,the
judges have the motion under advisement. In the
meantime, it is incumbent upon counsel to make
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disregardtestimony they deem to be irrelevant. And

I think that you all are certainly experiencedand
sophisticatedenough to know that you don't need to
bother offering irrelevant evidence.

Fourth, with regard to hearsayevidence,
the Copyright Act provides that the judges may admit
hearsayevidenceto the extent they deem

appropriate. The citation on that is 17 U.S.C.
Section 803(b)(6) (C) (iii), little I.

Consequently,if a party objects to
evidenceon the basis of hearsay, the party offering
the evidencemust demonstratewhy the judges should
deem the evidenceadmissible, either by citing a

hearsayobjection under the FederalRules of
Evidence — of hearsayexception, under the Federal
Rules of Evidence, or for some other reason.

With regard to the Copyright Owners'otion

to exclude testimony of Amazon's expert,
Mr. Klein, receivedby e-mail on Saturday, the
judges have that motion under advisementand will
rule from the bench before time to presentthe
Services'ebuttalevidence.

With regard to the Copyright Owners'otion

to exclude studiesor analysesunder Rule
351.10(e), receivedby e-mail on Saturdaythe 4th,

HeritageReportingCorporation
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the judges have that motion under advisementand
will rule from the bench at the earliest time
possiblebut before any of the named experts is
called to testify.

This proceedingshall follow a pattern
proposedby one side and adoptedby the judges.
That is the A-B-A pattern. The Serviceschose the A

position. This hearing shall proceedusing that
structure.

All partieshave an opportunity to make

an opening statementdescribing what they expect
their evidenceto show. Opening s'iatement:sare
meant as a guide to assist the judges. The

statementsand comments of counsel in opening
statementsare not evidence. Wo other party need
object. We don't take opening sta'iementsas
evidenceand won't consider it as such.

The evidencewill be the evidence. The

judges will focus on the evidenceand will not
impose demerits on any counsel or party for evidence
that is inconsistentin any particular with the
opening statements. Licensees,the Services,will
then presentthe direct casedetailing their
proposedrates and the support therefor.

I should say rates and cerms.
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an~ opport&tnitly to make closing argumentsin which
th&Ly stath thb aiiplibable law and the way they wish
th&t judge) to apply that law to the evidence.

A worcI about evidence required in
prbceedin$s tb set royalty rates and terms. please
be~ reminded that 'the'judgeshave an obligation to
sei both rates and terms.

In any proceeding, just becausea
regulation is in the current Code of Federal
Regulationsdoes not mean that the judges are
adopting t:hat term for the coming rate period„ The
judges'annot'etermineratesor terms without an
evt.dentiazyrecord.

As you are all aware, rates and terms for
the Section 115 phonorecordslicenseswere the
product of settlementsin the two prior phonorecords
proceedings. Those rates and term.: expire at the
end of thi.s calendaryear.

The judges cannot: adopt any terms of
royalty administration,unless the partiespresent
evidence to s'upport their proposedterms. All
parties are advisedto monit:or thei.r progressto be
sure they are not focusing solely on the royalty
rates at t.he expenseof the necessaryadministrative
terms.
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After the licenseescomplete their
presentationof the direct case, the licensors, t:he
Copyright Owners, will presentthe.ir direct and
rebuttal cases. Following the licensor Copyright:
Owners'resentations,the licensees»ill have an
opportunity to presenttheir rebuttal evidence.

Counsel will examine their witnesses,and
all other partiesmay cross-examineeach witness.
In submitting their order of prese:ntationand
witness time estimates,the parties notified the
judges of a conflict regarding the agreedorder of
presentation.

The order of present.ation is A-B-A. If
the Serviceshave witnessesthat will presentbot:h
direct and rebuttal testimony, referred to as dual
witnesses,those witnesses:must,return for the
secondA session.

A dual witness'econdappearancemay be
by video conference,provided t,he party offering the
witness makes all the technologicaland logistic
arrangementsfor that appearance. Or, again, the
parties in your spare time could perpetuate that
testimony, that rebuttal testimony.

At the end of the presentationof all the
evidence, direct and rebuttal, the paztie: will have
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If you are in thi.s hearing room today you
are undoubtedlyaware that the issuesthe judges
muat donsiderlrequire review of sophisticated'cbno«lic

anal)ses,confidential businessstrategies,
and sensitive financial information.

Early in this proceeding,the judges
issueda protecti.ve order requiring every
pattioipant to follow a protocol to maintain and'rotectthe confidential nature of information th'

patties rely upon to advocatefor a desiredroyalty
rate. I

And we offer our apologi.es for violating
that protective order as recently s&s last week. We

ho$e »&e hive t«ade appropriateamends for that'.
The fact that this is an open hearing

does n'ot override the parties'eedsto protect
their confidential businessinformation. Throughout
all the early phasesof this proceeding,all parties
have diligently marked and edited confidential
documentsand have filed copies of all documents
redactedfor public viewing, along with restricted
documentsfor the judges'eview.

Whbneder ti party needs to questiona
witness regarding restricteddocumentsor
confidential information, the judges will direct

HeritageReportingCorporation
(202) 628-4888



RatesandTerms(PhonorecordsIII) DocketNo. 16-CRB-0003-PR
OPENSESSIONS

17

March8, 2017

19

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that any person in the hearing room who has not
signed an appropriatenondisclosurecertificate to
leave the room and wait outsideuntil we reopen the
room.

Counsel, we understandthat some of you
have realtime reporting being streamed;maybe all of
you have realtime reportingbeing streamedto your
desks. Pleasebear in mind the restrictionsand the
confidential information and the protectiveorder as
that information is being streamedand make sure
that it is not left on view for partieswho are not
permitted to see restrictedinformation. We

appreciateyour cooperationin this.
Now, at this time I'm going to ask each

counsel, lead counsel, to stand, identify yourself
for the record, and introduce your client
representatives,your co-counsel,and your staff.
Thank you. Let's begin over here.

MR. ELKIN: Thank you. Good morning,
panel. My name is Michael Elkin from the law firm
of Winston 4 Strawn. I have with me as my

colleaguesappearingbefore you Thomas Lane,
Dan Guisbond, and StaceyFoltz Stark. We represent
Amazon Digital Services. The client representatives
who will be in and out of theseproceedingswith the
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Meredith Santana. And I will be introducing the
membersof our team during the proceeding.

JUDGE BARNETT: Thank you, Mr. Marks.

Spotify?
MR. MANCINI: John Mancini of Mayer Brown

on behalf of participantSpotify. I have with me at
counsel table my colleagueRich Assmus, my associate
Xiyin Tang, my associatePeter Schmidt. In the back
of the room, I have my associatesKristine Young,
and my associateAnita Lam, and our paralegalLauren
Hodge. Our client representativesin attendancein
the back of the room are Lucy Bridgwood and Adam

Chen of Spotify.
JUDGE BARNETT: Thank you.
MR. 2AKARIN: Good morning, members of

the panel. My name is Don Kakarin from Pryor
Cashman. I representthe National Songwriters
Association International, the National Music
PublishersAssociation. With me at counsel table
are Ben Semel, also of Pryor Cashman, Jim Janowitz,
Frank Scibilia, JoshWeigensberg,Lisa Buckley,
Marion Harris, Robert Michael. Steve Najarian is
working with us on tech. In the back are our
clients David Israelite, Natalie Madaj, Danielle
Aguirre, and Eric Carey.
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panel'spermissionare Jeffrey Goldberg and Steven
Ward from Amazon.

JUDGE BARNETT: Thank you.
MS. CENDALI: Good morning, I'm

Dale Cendali of Kirkland 4 Ellis. With me today are
my colleaguesClaudia Ray of Kirkland and
Mary Mazzello of Kirkland. Also with us in the back
is our key staff paralegalErika Dillon. And with
us on behalf of Apple in-housecounsel, Mr. David
Weiskopf.

JUDGE BARNETT: Thank you.
MR. STEINTHAL: Good morning. My name is

Ken Steinthal from King 6 Spalding. I'm here with
my team, all of whom will be participatingat one
point or another, Joe Wetzel, Blake Cunningham,
David Mattern, Ivana Dukanovic, and KatherineMerk.
And our client representativefrom Google, Carletta
Higginson, is here in the back as well. Thank you.

JUDGE BARNETT: Thank you.
MR. MARKS: Good morning. I'm

Benjamin Marks from Weil Gotshal on behalf of
PandoraMedia. With me today are Steve Bene,

generalcounsel of PandoraMedia, and Katie Peters
also of Pandora. My colleaguesPeter Isakoff,
David Singh, An Tran, JacobEbin, Jen Ramos, and
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And I think that covers our list.
JUDGE BARNETT: Thank you.
MR. JOHNSON: Good morning, Your Honors.

My name is George Johnson. I'm from Nashville
Tennessee,and I'm a songwriterand self-publisher,
and I'm representingmyself and all other
songwritersand publisherssubject to the compulsory
license. Thank you.

JUDGE BARNETT: Presumably,Mr. Johnson,
not those songwritersand publisherswho are members

of the representativeorganizationshere? I know

you are a member of one, but you have chosento
representyourself?

MR. JOHNSON: Correct, yes.
JUDGE BARNETT: Okay.
MR. JOHNSON: Thank you, Your Honor.
JUDGE BARNETT: Thank you. Mr. Marks,

I'e been told that you'e leading off, so you may

begin your opening statementon behalf of Pandora.
OPENING STATEMENT ON BEHALF OF PANDORA

MR. MARKS: Thank you, Your Honor. Good

morning, Your Honors. As I mentioned, I am Benjamin
Marks from Weil Gotshal on behalf of PandoraMedia,
and it is a pleasureto be before you again.

You will be hearing from three Pandora
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executivesover the next severaldays, including
Adam Parness,Pandora'shead of publisher licensing
and relations; ChristopherPhillips, Pandora'schief
product officer; and Michae.l Herring, Pandora'
president.

You will rememberMr. Herring from the
web for text proceeding. You'l also be hearing—

JUDGE BARNETT: Seems like it was only
yesterday.

MR. k4ARKS: You will also be hearing from
Pandora'seconomic expert, ProfessorMichael l(atz of
Berkeley'sDepartmentof Economics and the Haas
School of Business,as well as from severalother
experts that Pandorais jointly offering with other
Services.

ProfessorKatz wi.ll be here on Monday,
and k4r. Pakman, and Dr. Emijewski will appear later
in the proceeding.

When we were last before you in Web IV,
Pandora'sofferings were limited to a
non-interactiveDMCA-compliant Internet radio
service. Pandoraoffered an ad-supportedtier and a

much smaller subscriptiont.ier. It did not need
mechanicalrights at all. .Pandorawas at that time
and remains today the largestmusic streaming
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The secondtier, PandoraPlus, is also
fundamentallya radio-style listening experience,
but it is ad-free and it includes limited
interactive features, It does not offer on-demand
listening, but usershave the ability to replay a

song that Pandorahas select.ed for them and the
ability to listen to their favorite stations
off-line such as while on a plane or while
exercisingoutdoors.

~ Unj.ike the ad-supportedtier, Pandora
Plus does rely on the Section 115 compulsory
license. It falls within the rate category for
limited offerings under Subpart C of the current ~

regulations. It costs 4.99 per month. And it;
appealsto those consumersthat are not: willing to
pail $ 9.99 for a full-service on-demandoffering for
whom that type of product does not have particular
appeal.

The third tier, PandoraPremium, i: a
full-servi~ce on-demandproduct with a number of
twi.sts anck features,as you will hear, that make .i.t

uni.quely Pandora. PandoraPremium is a stand-alone
portable subscriptionservice under Subpart B of the
current regulations. It is in the final stagesof
bei:a testing, and it will be introduced to the
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service in the United States.
As you heard in Web IV, some userswant a

lean-backlistening experiencelike PandoraRadio or
broadcastradio, and some users want more control
over what they hear and use on-demandservicesor
collections of music that they had purchased. And

many userswant accessto both experience;,and
which one they use at any particular moment in time
will dependon their mood, the time of day, and what
they are doing.

Mr. Phillips will explain that many
Pandorausershave been using Pandora in combi.nation
with other servicesand leaving Pandoraat: those
moments when they wanted more control over their
listening experience.

For consumersfor whom on-demand
listening or off-line listening was particularly
important, Pandoracould not attract them in the
first place. To maximize its appeal and to foster
new opportunities for growth, Pandorahas redesigned
its service.

The redesignedservice has three tiers.
The first tier, known as Pandora, :is free
ad-supportedInternet radio. It does not rely on.

the compulsory license at issue in this proceeding.

marketplaceby the end of this month.
It will not surpriseyou to learn, and

Mr. Herring wi.ll be here to testify, that the
redesignof the service and the developmentof these
new products required an enormous investmentof
resourcesand entails considerablerisk.

So what does the market for—
8 i mafketpladefor ilnteractive streaming look lil;e as
9

10

Pandoraenters? There are more songwritersthan
ever. There are more musical works available for

11 licensing than ever before. There are more sound
12 recordingsavailable for licens:i.ng than ever before
13 I

14

15

16

~ After more than a decadeof precipitous
decline causedby piracy and the disaggregationof
the album by digital downloading, music publishing
industry revenuesstabilizedover the past few years

17 I andi halve how turned the corner. Annual increasesin
18 publisher/songwriterrevenuesfrom interactive
19 streamingare now outpacingannual declines in
20 revenuesfrom physical salesand digital downloads
21 But no int:eractive streamingservice has attained

23

24

25

acceptedaccountingprinciples.
I will now turn t:o the competing rate

proposals. Pandora'srate proposal is to preserve

22 i sustainediprofitaibility in accordancewith generally
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the existing rates and rate structuresubjectonly
to a few modest adjustments. It preservesthe
all-in headline rate of 10 and a half percentof
revenues. It preservesthe greaterof royalty
structureto provide a per subscriberminimum for
both PandoraPremium and other stand-aloneportable
interactiveservicesunder Subpart B and for Pandora
Plus and other limited offerings under SubpartC.

This greaterof formula ensures
appropriateroyalty compensationto Copyright Owners

in the caseof a service that does not monetize
effectively, although that won't be an issue for
Pandora.

Pandora'sproposalpreservesthe fee
structurewith different rates for different
categoriesof servicesto facilitate a diverse array
of offerings in the marketplaceand to captureall
parts of the demandcurve.

It preservesthe deduction for
performancerights royalties that are paid by the
very same servicesto the very same rights holders
for the same usesof music that has been a feature
of the Section 115 license for interactivestreaming
since its inception.

Pandora'sproposaleliminatesthe

mechanical-onlyfloor for SubpartB, and there is no
mechanical-onlyfloor for Subpart C under the
current regulations.

And it also proposesmodest adjustments
to the terms in order to facilitate family plans and
studentdiscountsthat help grow revenuesand in
turn will maximize the royalty paymentsto the
Copyright Owners.

ProfessorKatz will be here on Monday to
explain why this proposalsatisfiesthe Section
801(b) factors. He will explain that the best
availablebenchmarkfor rate setting here is the
2012 settlementagreementthat led — that provides
the basis for the current rates and terms.

That agreementinvolves the same rights,
the same usesof music, a number of the same

parties. It is a relatively recent agreementand,
as ProfessorKatz and otherswill explain, the fact
that it was negotiatedin the shadow of the
compulsory license — that is, either side could
have litigated a rate proceedingrather than agree
to the terms — that'sactually a virtue for rate
setting here, not a vice.

ProfessorKatz will also explain why

Pandora'srate proposal is corroboratedby the
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recent settlementbetweenthe Copyright Owners and
their record label counterpartson the mechanical
royalty rates for physical distribution and digital
downloadscoveredby SubpartA.

If anything, that agreementon SubpartA

suggeststhat the ratesproposedby Pandorafor
SubpartsB and C are too high. Amazon, Google, and

Spotify have made proposalsthat are not exactly
identical but are broadly similar to Pandora'.

So what do the Copyright Owners propose?
A radical changeto the rate structure, including
the introduction of a per play royalty minimum, to
eliminate the deduction for performancerights
paymentsmade by the same servicesto the same

rights holders for the same usesof music, massive
increasesin effective rates, increasesthat are
best measuredin orders of magnitude, not mere

percentages,to collapsethe ten different rate
categoriesnegotiatedin 2012 to accommodatethe
wide variety of businessmodels in the marketplace
into a one-price-fits-allrate that would not, and
to impose a new late fee, even when servicesare
using best practicesand all available information
to pay on time.

Much of the next five weeks will be

devotedto why the Copyright Owners'roposaldoes
not even come close to satisfying the objectivesof
Section 801(b), the relevant rate setting standard
here, and that topic will be addressedin the
opening statementsof counsel for other services.

So let me just close with a few brief
observationsabout what the effect of the Copyright
Owners'roposalwould be on Pandora, if it were
adopted.

And at this point, Your Honors, we'e
moving into restrictedterritory. To minimize
disruption, I will concludemy remarks with this
restrictedsession,the Amazon presentationis also
restricted,and then we will return to open session.

JUDGE BARNETT: Okay. Thank you. Any

person in the room who has not signed a certificate
of nondisclosureor who is not otherwisepermitted
under the protective order to view restricted
material or to hear confidential information, would

you pleasewait outside.
(Whereupon, the trial proceededin

confidential session.)
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OPEN SESSION
OPENING STATEMENT ON BEHALF OF SPOTIFY USA

MR. MANCINI: Good mornI.ng, Your Honors.
John l4ancini, again, on behalf of participant
Spotify USA, Inc.

In the past century, the music industry
has seen a seriesof transformationaltechnological
innovations that have altered, shaped, ancl redefined
the landscapefor music.

Among those innovationswere early on
radio cassettes,CDs, and recently PDDs and now

on-demandinteractive streaming. Streaming, &che

latest format shift, has changedthe music: industry
landscapeto the benefit of everyone in the
ecosystem,including consumers,songwriters, record
labels and, of course, music publishers,as you will
hear.

The record in th:is proceedingwill show
streaminggenerallyand Spotify in particular has
saved the music industry, which had been i.n broad
decline due to rampantpiracy. As the testimony
will show, Spotify as the undisputedleader in
interactive streaming, has revolutionizedthe way
consumersaccessand enjoy music, accumulatingover
100 million monthly active users globally with 50

1 listeners in a month from just one of Spotify's
2 mus&ic delivery products.
3 Yet, despite the popularity of Spot.ify,

it has fai.led to deliver a profi.table business. And

5 it is not alone as you have already heard. In fact,
6 'hereare 'other digital services in even worse
7 ~ shape.~
8 Companieslike Deezer and Rhapsodyhave
9 struggledto even survive. All of thee&e Services

10 have struggled in large measurebecauseof the
11 enormous royalty rate for licenses. In Spotif&y's~
12 i ca~e, thooe royalty paymentsconstitute70 percent
13 of its revenue.
14 For Spotify and othe:c streamingservices
15 to have a viable business,they will need rate
16 reductions, not increases. The increa.es sought by
17 the Copyright Owners risk the very survivail ofl this
18 transformationalindustry and,:in particular, ~

19 ~ Sp4Itify arid its a'd-supportedtier, which they mak&)

20 i noimistake that they want closed down.
21 ' i i Ifispotify ceasedto exist, the
22 consequenceswould be dire for the entire musi.c
23 ecosystem,as consumerswill simply return to piracy
24 or other forms of free music which actually generate~

25 zero mechanicalroyalties.
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million userson its paid service.
The record in this proceedingwill also

show that Spotify has invested literally hundredsof
millions of dollars to develop its user interface
and to surround that interfacewith the most robust
technologyplatforms in the industry.

Those platforms allow users to connect to
one of the largest on-line music cataloguesand
introduce them to new artists and content that they
would have never have otherwise been listening to.

In addition to developing those robust
tools to improve the user experience,Spotify has
also investedmillions in improving the fortunes of
artists and songwriters. You will hear that
Spotify's creatordivision, an entire division of
the company dedicatedto artists, has revolut.ionized
how artists connectwith their fans and openedup
new markets that may have never — that they may
have never realizedbefore.

You will hear how and why Spotify's
substantialinvestmentsin technologyhave created
the best-in-breedsoftware and algorithms that
enhancethat interconnectivitybetweenartists and
their fans. In fact, you will hear that j~ust in the
last year, 8,000 artists receivedover half of their

i That return to pi.racy would reversethe
po,&itive industry trends that you will hear about.
Part of the reasonSpotify, in fact, was launched
was to offer a legal alternativeto piracy, a
phenomenonthat made consumptionlimitless ancl

boundlessby consumers.
In piracy, users found a remarkable

simple means of down.loading free music, in large
volumes of gigabytes, at no cos'c, easily and

10 quickly. No wonder, then, that record sales, and
11 with it the mechanicalroyalties from CD sales,
12

13

14

15

16

droppedprecipitously. The cha.'Llengewas to find a

way to monetize the value that consumersfouncl in
piracy.

Spotify came up with that answer. It
embracedt:he consumer'sdesi.re to move away from an

20

21

22

to, was born. The Premium mode.'1 works as a twofold
funnel. First, it moves users frictionlessly to
piracy to a legal ad-supportedfree-to-usertier

23 which pays rightsholders.
24 Second., it converts those users to its
25 premium service, and it has been successfulai! that,

17 owr&ership modIal to aI& accessmodel and one that was

18 superior t:o piracy and yet paid rights holders. So

19 Spotify's Premium model, as it:is sometimesreferred
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where userspay a monthly subscriptionfee of 89.99
per month.

The model has worked, and today Spotify
has 50 million paid subscribers. This model has
worked becauseSpotify has convincedusers to pay
for music again, not an easy task.

It did so by making millions of tracks
instantly available in an intuitive, easy-to-use
interactive format. It also improved upon all
existing models with advancedalgorithms. Among

those innovative features, Spotify developedtools
to curate songs to moods, interests,patternsof
listening.

It enhancesthat music experienceand
user connectivity in ways never done before. Take

tools like Discover Weekly and FreshFinds,which you
will hear about. These use algorithms to build case
profiles on each user. Then they identify lower
familiar songs for those users'astes.And tools
like Spotify's Fan Insights help connect artists
with fans, ensuring that all parties, rightsholders
alike, will benefit.

Spotify's rate proposal in this
proceedinglikewise seeks to continue those benefits
for all parties. It essentiallyseeksa rollover of
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rightsholders.
Just briefly, when this panel hears about

the 801(b) factors, we respectfullysubmit that they
will support Spotify's proposal. First, maximizing
availability of creativeworks. Spotify's entire
service has been built aroundmaximizing the
availability of creative works to the entire
industry and exposing songs to users that they have
never been listening to before.

Second, Spotify is not making a fair
income, and the evidencewill show that the
publishers indeed are and are doing better than
ever. Not a single digital service has managedto
reach profitability and certainly not Spotify.

Third, Spotify and Services take on

greaterrisk, cost, capital investment. There is no

questionthat the Servicesand particular Spotify
take on greatercapital contributions. You will
literally hear testimony of hundredsof millions of
dollars invested in enhancingthe user experience
and enhancingconnectivity to artists who have never
had an opportunity to be heard before.

Finally, disruption. Spotify's rate
proposalmerely asks for extreme caution in the next
five years. The music industry could be stalled.
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the existing rates with removal of certain
inefficiencies, namely the 50 cent per subscriber
royalty floor, discounts for family and student
plans and computing the subscriber-based80 cent
subminimum, and revisions to the definition of
service revenue to exclude expensesfor app store
fees, carrier billing, and credit card transaction
fees.

Respectfully, Spotify suggeststhis Board
should adopt its rate proposalbecauseit is the
most consistentwith the 801(b) factors.
Additionally, Spotify's rate proposal allows it and
the other servicesthat have transformedthe music
landscapeto remain as viable businesses.

Among the risks facing Spotify today are
its high content costs and these inefficiently
structuredroyalty rates. For example, due to those
inefficiencies which we seek to be removed, Spotify
actually pays above the 10.5 percentheadline rate.
These inefficienciesdisincentivizeSpotify to price
efficiently in order to captureusers that are
otherwiseunable to pay 120 dollars a year for music
but are willing to pay more than zero. Capturing
that revenuedoesn't just grow the pie for Spotify.
It grows it for the entire music industry, including
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These advancesthat we have been speakingabout
could be reversed. Any dramatic change in that rate
structurecould be devastating.

In fact, in Spotify's instance, the rate
proposaladvancedby the Copyright Owners would
literally increaseSpotify's mechanicalroyalty rate
for its overall servicesby 26-fold and 156-fold for
its ad-supportedtier, making it very clear that
they seek to shut down that tier.

To say that this is a sharp increaseand
that it is disruptive is an understatement,of
course. And, in fact, the Copyright Owners'roposed

greaterof per streamor per user structure
also flies in the face of this Board's preference
for continuing currently operativerate structures.

In fact, not only does the Copyright
Owners'ateproposal ignore the 801(b) factors,
their proposal lacks a firm economicbasis.

They advocatefor the use of a "market
determinedratio" between royalty payments for sound
recording rights and musical work rights and in a

hypotheticalunconstrainedmarket mechanical
license. That is not the standardfor this
proceedingand it is not even the standardunder a

willing buyer, willing selling standard.
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Conversely, the economi basesfor
Spotify's benchmarksare both i.ntuitive and sound.
Spotify's expert, Dr. Leslie Marx, uses agreement:s
reachedby the very consentingparties closest in
time to this current proceeding; namely, t:he 9.1
cent PDD rate voluntarily agreedto by the Copyri.ght
Owners here.

In addition, Dr. Marx also uses the
Subpart B rates as anotherbenchmarkas it was the
product of a settlementbetweenCopyright Owners and
streamingservicesas recently as 2012. Becausethe
Copyright Owners were consenteciparties in both
settlements,there are no better proper benchmarks
left.

In closing, the .musi.c industry has just
begun to turn the corner for the benefit of all
participantsin the ecosystem, The Board should be
wary of changing the rate structure in a way that.
stalls that advancement.

Spotify's rate proposal seeks to mostly
preservethe statusquo and grow the pie for all
parties, adjusting certainly for some

inefficiencies, Our rate proposal ensuresthat
rightsholderswill continue to be compensated
fairly, members of the public will have accessto
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existi~ng rate~ structuresfor good reasons,many of
which you have hkard'lreadyfrom my colleagues,and
for the additional reasonsyou will hear about from
GomgleUs ithret. fact Witnessesand i.ts expert,
Dr, Greg Leonard.

In the few minutes avai1ableto me today
I hope to introduce you to the Google Play 14usic
prbduct offering,'o identify the witnessesfrom
whom y'ou will hear oh behalf of Google, and,
finally, to summarizeGoogle's rate proposal and
benchmarkevidencewhich supportsour rate proposal
and at thai saine i.ime'nderminesthat of the
Co(yright Owni.rs.

From t.ime to time, I will put some slides
upi I don't want. that to be the focus of attention.
But: there are — in particular, there:is one slide,
in order not to clear the courtroom, I will focus
Your Honors on the information on a sl:i.de that: won'

be available to the rest of the courtroom.
So let.'s start with the Google Play Music

product offering that implicates the Section 115
license. As I'.ir. Joyce of Google wi.ll explain,, it is
a monthly on-demandsubscriptionofferi.ng at 9.99 a
mohth. Itt prbvides accessto 40 mi.llion recordings
on demand, Google Play Music was launchedshortly
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music that they have never had an opportunity to be
heard before, and streamingserviceswill finally
develop into sustainable,viable, and profitable
businessesto the benefit of all participants— and
make no mistake about it — including the
songwritersand publishers.

Thank you, Your Honors. I will turn my

time over to Mr. Steinthal.
JUDGE BARNETT: Thank you.

Mr. Steinthal?
OPENING STATEMENT ON BEHALF OF GOOGLE

MR. STEINTHAL: Goocl mo:cning, Your
Honors. It's good to appearbefore Your Honors
again after a very brief stint in Web IV, when I
made a presentationfor NPR ancl then disappeared. I
wish I could have delivereda settlementhere as
well. But that was not in the cards, I'm afraid.

JUDGE BARNETT: Your presentationin t(ileb

IV was brilliant.
MR. STEINTHAL: Thank you. Today I am

here on behalf of Google Play Nlusic, the last of the
four Servicesparticipatinghere, —.hose other than
Apple, whose rate proposalscoalescearound the
long-standingpreexistingSecti.on .115 structure.

Those proposalscoalescearound the
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after the phonorecordsII settlementwi.th the
unders'tanding'hatpublishing royalties, other than
those that: were the subject of its direct licenses
with publishing c;ompanies,which I wil,l. get to,
would be basedon the terms set forth:i.n t:he
phonorecordsII settlement.

The eVidehcewill show that Google Play
Music has sought to differentiate i.tself from others
in the markket by'a fi w things. It provides two
tiers: It:s pay on demandsubscriptiontier and a
free-to-u.er tier that provides certain offeri.ngs,
not subject to the Section 115 license.

The free tier in turn has two components,
a non-~intctractivdmusic streamingservice which
Google developedafter aequi.ring a company called
Songza and its technology, which enablesGoogle Play
Mueic to Offer ueers innovat:ive play list creation
services,and it offers — Google Play Music offers
as well in its free tier a free-to-usermusic locker
offering t'.hat enablesusers to accessup to 50,000
tracks in the cloud which the usershave previously

acquir'ed.'oogle
utilizes t:he featuresof its free

tier, both to differentiate itself in the market of
on-demandservicesand also as a promotional tool to
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funnel those free users to its subscription
on-demandoffering. Google's investmentsin these
free offerings foster user engagementand createan
excellent opportunity to grow the ranks of Google
Play Music's subscriptionon-demandoffering.

They also enhancethe opportunities for
consumersto purchasemusic in the form of permanent
digital downloads and physical sales from the Google
Play Music store, which, of course, generates
royalties under SubpartA for the Copyright Owners.

Now, you will undoubtedlyhear a lot from
the Copyright Owners — you alreadyhave in the
motion practice and you will at trial — in the form
of pure conjectureabout how, they say, the Google
Play Music servicebenefits other revenuestreamsof
the broaderGoogle, Inc.

That is simply not what the record will
show. You will hear to the contrary from Ms. Levine
of Google and Dr. Leonard that the Copyright Owners

have it upside down. It is Google Play Music as a
service offering which benefits tremendouslyfrom
the hundredsof millions of users of Google Search
and Google Maps and the like who alreadyuse Google
and can be exposed, while doing so, to the Google
Play Music offerings. They have got it totally
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Copyright Owners'roposalwas adopted in this
proceeding.

Let me turn now to Google's specific rate
proposal. Google proposesthe following rate
structure for Section 115, Subpart B activities,
which conform substantiallyto the preezistingrate
structurewith a couple of changesconsistentwith
the marketplacedeals that Google relies on.

Google'sproposal is depictedon slide 7,
so this is one I will point you to, and it is
available to everybody. The proposedrate structure
has a top-line rate — well, it is a greaterof rate
structure like the existing structure. The top line
rate of 10 and a half percent of service revenue,
just as in the preexistingstructure, and then it'
subject. in the greaterof formula to the lesserof a

per subscriber,per month minimum basedon the
preexistingSection 115 per subminimum or a stated
percentageof the Services'xpendituresfor sound
recording rights, the TCC figure that, you will often
hear about, the content cost percentage,

This is the same structureas currently
exists in step 1 of the calculation of rates under
Subpart B, except that, Google proposesthat the TCC

percentagebe modified somewhat. to bring it in line
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upside down on this issue. Google Play Music is the
one, the smaller service that benefits from the
platform that preexistedthe Google Play Music
offering within Google.

Now, relevant to the 801(bj factors, the
evidencewill show that Google has investedheavily
in growing the Google Play Music service. Beyond
the investmentsI have alreadyoutlined, the
testimonywill show that Google has provided to
prospectivesubscribersextensive free trial periods
in which Google Play Music pays royalties to the
Copyright Owners while bringing in no revenue in the
hope that the free trial userswill get hooked on

the service and becomepaying subscribers.
Let me just talk briefly about the

economicsof Google Play Music's business. In a

certain sense, since its launch, it has been a great
success. As Messrs. Joyce and, if the panel permits
us, Mr. Agrawal will explain, subscribernumbers
have grown at a rapid pace, but you will also hear
from them and from industry expert David Pakman

about how economically challenging the subscription
interactivemusic businessis, even under existing
royalty burdens.

Never mind what would be the case if the
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with the Subpart A rates, as I will addressin a

moment.
The Copyright Owners'ecentSubpartA

voluntary settlementis particularly instructive and
supportiveof Google'sproposal. Dr. Leonard will
demonstratethat the averageper composition
mechanicallicense rate paid under Subpart A

reflects approximately10.2 to 11.3 percentof
revenuesfrom the sale of the sound recordings
embodying those compositionsusing the revenue
definition proposedby Google and others in this
proceeding.

This confirms that the 10 and a

half percentheadline rate under the preezisting
rate structure, as well as the headline rate in
Google's rate proposal in this case, is reasonable.

Moreover, the recent Subpart A settlement
also reflects that for Subpart A activity, the
Copyright Owners have manifesteda willingness to
accepta fixed mechanicalroyalty through 2022 in
the face of increasingdownload sale prices, prices
increasingabove the 99 cent previous average,and
the correspondinglyincreasingpayments to record
labels.

This trend implies that mechanical
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royalties for SubpartA activity will be at or below
13 and a half percentof the averagecompensation
receivedby sound recording owners for salesof
downloadsduring the upcoming licenseperiod.

When you look at what the mechanical
royalty is, the 9.1 cents or maybe it is 9.5,
dependingon the duration of the song, as a
percentageof what the averagesalesprice is and
you look at it over the term, we'e talking about a
number that will be at or below 13 and a
half percentof that salesprice.

And that is the basis for Dr. Leonard's
endorsementof lowering the TCC minimum fee
componentin Google'sproposal from 21 percent to 13

and a half percent. I would note, however, that
under Google'scurrent pricing, that changewouldn'
affect the amount of compensationto the Copyright
Owners.

Now, Dr. Leonardwill explain why the
SubpartA benchmarkis so compelling economically.
First, it involves the same rights; that is, the
mechanicalrights that you are chargedwith setting
fees for in this proceeding.

Second, it involves the identical sellers
in the same market context; that is, unconstrained
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with distribu'ting on-demandstreams.
The performanceand mechanicalrights are

perfect complementsof one another from an economic
perspective. There is no stand-alonevalue in the
mechanicalri'ght'ass'ociated'it'hthe delivery'f ian i

on-demandstream, and the economic testimonywill~

bear that out.
Indeed, this 'panel was faced with a

similar issue in the context of Web IV with the
relationshipbetweenthe Section 112 ephemeralcopy
and the Secti'on 114 performancesat issueiin that
proceeding.'t's instructive that the former
Register ef Copyrights, Marybeth Peters,previously
commentedthat the relationshipbetweenthe rights
coveredby Se'ctions112 and 114 is dir'ectly
analogous'tothe'relationshipbetweenincidental'echanical and public performancerights iin

compositicns'associatedwith interacti'vestreaming.
Her quote~ison slide 10 in the deck that lyouI have.

'h'e testimonyyou will hear will
demonstratethat this panel should view the all-i'
value of such perfectly complementaryrights in
arrivi~ng at your fee'eterminationin this case. I
say that even'hough,as the Copyright Owners'0
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record labels on the one hand and publisherssubject
to the Section 115 compulsory licenseand 801(b)
factors on the other.

Third, the Subpart B rates for on-demand
streamingare for activity concededby the Copyright
Owners to be activity that is directly competitive
with, indeed it is said by the Copyright Owners that
the Subpart B streamingactivities substitutefor,
the very purchaseactivity governedby SubpartA.

So we have absolutemirror images between
SubpartA and SubpartB. And the evidencewill show
that the Copyright Owners agreedto the SubpartA

settlementin 2016 knowing full well that the
Subpart B activities were the direct corollary of
the SubpartA sales that were being displacedby the
Services'n-demandstreamingactivities.

Now, I have been talking about the rate
componentof Google'sproposal. Another important
componentof its proposal is that it is an all-in
rate for both public performanceand mechanical
rights.

The expert and fact testimonywill
demonstratethat the rate structure for mechanical
rights should involve an assessmentof the overall
all-in value of the publishers'ightsassociated
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repeat.edlyca~rp about, the rate for the performance
right,is not,one.that Your Honors are chargedwith
setting.

But that observationsays nothing about
the wisdom as a matter of economicsand to address
the 801(b) factors of ensuring that the total~
compensationderived from the distribution ofi
on-demandstreamsand limited downloadsdues not I

exceeda reasonablelevel consistentwith ethel 801'(b) I

factors.
~ There~is further support for Google's

proposal in two setsof agreementsthat you will'earabout du~ring the trial. First, the prior
agreementsbetweenthe Copyright Owners and the
Servicessettling~forth the existing Section 115 r'ate'truct.ure~providebroad support for Gougle's'roposal.

As Msi Levine will testify later today,
streamingserviceshave been developingarid evolvingl
since the early 2000s, and a lot of thought was put
into the preexistingrate structuresestablished.by .

the prior~settlementsamong the Servicesand 'opyrj.ghtOwners.
~ And the trial evidencewill show that by

the time of the 2012 phonorecordsII settlement
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establishingthe current rates that we'e operating
under, all of the partieswere well aware of the
increasingimportancethat Subpart B serviceswere

playing in the music distribution marketplace.
The Copyright Owners can't keep their

heads in the sand that somehowor other as of 2()12,

the world didn't know that the music world was all
about on-demandstreamingservices. Everybody knew

it. To say otherwise is just not supportedby the
record.

The secondset of agreementssupporting
Google Play Music's proposalare comprisedof Google

Play Music's numerousdirect deals with publishers,
direct deals with major publishersand Indies, large
and small publishing companies,which provide
emphaticadditional support for Google'sproposed
rate structure in this case.

You should note that the vast majority of
the works in the Google Play Music serviceare
licensedvia direct deals, not the Section 115

statutory license.
In the interestof not having to clear

the hearing room, I'd like to direct the panel to
slide 12 in the deck that you have.

This slide sets forth the structureof
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1()0 percent increasein mechanicalroyalty payments,
the interactivestreamingindustry should just
reorder itself, including by shutteringservice
offerings usedby tens of millions of consumers.

The problemswith the CopyrightOwners'odel

for rate setting go well beyond its being
anchoredin a noncompetitivelicensingmarket.
There are models basedon wholly non-comparable
sellers. It involves wholly non-comparablerights.
And it involves a plethoraof demonstrablyunproven
assumptionsand mathematicalerrors as to make it
extremelyunreliable, to say the least. That
subject, I will leave to the details of the expert
testimony from all of the Services'conomists.

One last thing, in addition to its role
in ensuringwidespreaddisruption in the interactive
streaming industry, the Copyright Owners'nfatuationwith a per play rate in this proceeding
will be shown to have no meaningful precedentin the
musical works benchmarkagreements.

The numerousGoogle agreementsare so
valuable in this regard, none support such a metric.
And the testimonywill be that it is antithetical to
the whole concept of on-demandproduct offerings,
where you are trying to sell userson accessto all
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the Google Play Music publishing deals that cover
the vast majority of the works that are streamedon

Google Play Music's service.
It sets forth, you will see on the slide,

the headline rate, the alternativeminimum fee
componentsof those deals, the scopeof the rights
conveyed, and how, if at all, the subjectof a

mechanicalrate floor fee is addressed.
Suffice it to say that all of thesedeals

support Google's rate proposal in this case.
Finally, let me turn briefly to the

Copyright Owners'ateproposal. The Copyright
Owners'roposalis perhapsmost noteworthy insofar
as it is entirely divorced from the very 801(b)
policy factors that by statuteYour Honors are
chargedwith applying in this case.

The Copyright Owners have developeda
model that is basedon benchmarksfrom an entirely
unregulatedmarket, the one associatedwith the
licensing of sound recording rights to interactive
music services,which this panel alreadydetermined
in Web IV is not a workably competitivemarketplace.

And when confrontedwith the 801(b)
standards,the Copyright Owner expertsblindly
suggestthat in responseto a proposedmore than
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the music they want, whenever, and as often as they
want it, to burden userswith a surchargeif they
engagein preciselywhat the serviceoffers users
the ability to do.

Google is trying to build user engagement
with its Google Play Music subscribersto keep its
subscribershappily paying their monthly
subscriptionfee far into the future. But a per
play metric is likely to drive a directly contrary
result.

I thank you for your time and patience,
and I kick it over to Apple.

OPENING STATEMENT ON BEHALF OF APPLE

MS. CENDALI: Good morning. Again, I'm
Dale Cendali at Kirkland & Ellis on behalf of Apple.

This Board has a tough job of trying to
balancenumerouscompeting interests. First, there
is Serviceswhich make music available to consumers
in innovative ways and play an important role in
exposingartists to new audiences.

Second, there are the publishersand
songwriterswho are responsiblefor creatingmusic.
Third, there are the consumerswhose interest in
interactivestreamingseemsto grow each day. On

top of that, the Board has the challengeof adopting

HeritageReportingCorporation
(202) 628-4888



RatesandTerms(PhonorecordsIII) DocketNo. 16-CRB-0003-PR
OPENSESSIONS

65

March 8, 2017

67

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a rate that limits disruption i.n the industry as a
whole.

As I will explain arid as you will hear
over the next five weeks, of all the proposals
submitted in this proceeding,Apple's proposalbest
balancesthese competing interestsunder t:he 801ib)
factors as it is simple, transparent,and fair.

You heard from the other Servicesa few
minutes ago. Soon you will hear from the copyright
holders. What Apple's witnessesw:i.ll make clear is
that Apple's proposalstrikes a. middle ground
between the competing interests,not becauseit's a

compromise, but becauseit sharesthe best: ideas
from everyone.

It uses key benchmarksother Services
support and a structure, the per play rate, that the
Copyright Owners themselveshave advocated. And it
puts them together to generateone simple
easy-to-implementrate.

So this leads to the question is, well,
what is Apple's proposal? 'r7ell, here it is. As

this slide shows, Apple is proposing an all-in rate
of .00091 per play for all non-fraudulentstreams
greater than 30 seconds, for all interactive
streamingservices.
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you arie making nnw that Apple's proposal is a simple
and uncomplicateclrate.

In you!r arguments,where wi.ll you be
po:inting in the statuteor t:he regulat:lons that
simple, and uncomplicatedis one of the standards
that we should apply'

! MS!. CENDALI: You will hear our witnesses
explain that over time. And it is one of the
featuries is -i- in the — in the statute is
implementationand efficiency and econnmic sense.
And we believe that simple and effi.cient are exactly
amnng the principles of the statute. And you will
hear more about that as we go through our — our
witnesses.

JUDGE STRICKLER: Thank you.
MS. CENDALI: In any case, to increase

certainty and put everyoneon the same page, we

beliede a per pily rate is appropri.ate. And this
per play structure is also consistentwith the per
pily and $er hnit royalty structuresin other
contexts. For example, just a little nver a year
agn as! yor!r knnw, 'this Board adopteda per play rate
in Web IV for the royalty that non-interactive
streamingservicespaid for sound recordings.
Royalties for interactive st:reaming should also be
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There are no other prongs and no
complicatedcalculations. Apple's proposal is just
one fixed number that all interact:i.ve streaming
serviceswould pay every time a user listens to ci

song.
So why is Apple proposing this rate and

why does it make sense? Well, as you will hear from
Apple's expert, Dr. Ghose from NYU, the current rate
structure is overly complicateciand lacks
transparencybecauseroyalties dependon t:he amount
of revenuea service generates.

This means you can have one company pay
one rate for a stream, and another company pays a

different rate. And becauseof that, songwriters
may receive different compensat.ioneven though it, is
the same song being streamed.

Apple doesn'tthink it makes sense for
artists to be dependenton the bus:i.nesssuccessof
the Services that use their music. They should oet
a consistent,predictable, and transparent:per play
rate, and then it is up to the Servicesto run the
most innovative and efficient businessespossible
for which they can recoup the u!pside.

JUDGE STRICKLER: Counsel, may I ask you
a question? I had seen in your papers the argument
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at a per play rat.e. The other nice thing, as I say,
abOut thiS propoaal is that the Copyright Owners see
itI'knefits hs &iell'.

Now, i.f you agree that this structure
makes sense, the issue becomeswhat; the per play
rate should be. As you will hear from Apple's
senior director of Apple Music, Mr. David Dorn, as
well as Apple's expert, Dr. Jui Ramaprasadfrom
McGill, tii!e ahswer th that question is also simple.
As shown in this slide, the benchma.rkinganalysis
startswith a .091 all-in royalty for downloads,
which applies to all songs under five minutes and 12

secondslong.
The Board set thi.s royalty rate in 2008,

fo.'llowing a proceedingjust like this nne after full
input fror& everyone, after consideringthe sar&e

st&atutory factors th&at apply here.
The evidencewill show that there is

strong buy-in for this rate as the Copyright Owners
have agreedthat it should be continued for the next
rate period as shown by the settlementthat they
reich'ith the!labels, which is currently before
the Board.

Use of the download rate as a benchmark
also aligns Apple with — with other Services„
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